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23 DANIEL R. MICHEL 

The ''Make-Whole'' Doctrine 

INTRODUCTION 
The make-whole doctrine is a common 
law rule that provides "that an insurer 
cannot enforce subrogation rights unless 
and until the insured has been made 
whole by any recovery."1 In practice, the 
make-whole doctrine allows otherwise en
forceable subrogation clauses to be 
defeated when an injured party has dam
ages which exceed available compensation. 

In order for the make-whole doc
trine to apply, the subrogation and/or 
reimbursement provision contained 
within the insurance contract must be 
found to be ambiguous, inasmuch as the 
contract fails to specifically opt out of 
the make-whole rule.~ 

A great number of subrogation pro
visions have been found to be 
ambiguous, and thus subject to the make
whole doctrine. The make-whole 
doctrine was recognized by the Ohio 
Supreme Court in 1995 in the case of 
Blue Cross Blue Shield u. Hrenko3, and 
adopted by the Sixth Circuit Court of 
Appeals in 1997 in the case of Marshall 
v. Employers Health Ins. Co. 4 For the past 
several years, arguments among benefit 
plans, auto insurance companies, and in
jured persons have abounded on the 
application of the doctrine. These argu
ments include whether the doctrine 

''A. great number of 
subrogation 

provisions have been 
found to be...subject 

to the make whole 
doctrine. " 

exists, whether it applies in certain situ
ations, whether the injured person has 
been made whole, and what is the 
amount available for recovery. 

This article will provide some back
ground on the make-whole doctrine and 
its application to health insurance con
tracts, automobile medical payment 
provisions, and other statutory subro
gation. It will also suggest a framework 
to use in analyzing whether or not a 
plaintiff has been made whole. 

SUBROGATION DEFINED 
In Ohio, there are three kinds of subro
gation: legal, statutory, and 
conventional.5 "Legal subrogation arises 
out of operation of law and applies when 
one person is subrogated to certain 
rights of another so that the person is 
substituted in the place of the other and 
succeeds to the rights of the other per
son."6 Statutory subrogation exists only 
against the wrongdoer.7 The right of con
ventional subrogation arises out of 
express or implied contractual obliga
tions.' 

Dan Michel is an associate with the Defiance, Ohio law firm of 
Arthur, O'Neil, Mertz & Bates Co. L.P.A. He received his 
bachelor's degree from Madonna University and his Juris Doc
tor from the University of Toledo. Dan is an occasional author 
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sored by OATL, as well as other bar associations and 
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The injured person inHrenko chal
lenged Blue Cross & Blue Shield's 
("Blue Cross") reimbursement rights 
for health benefits paid pursuant to a 
health insurance policy which included a 
reimbursement provision. The Ohio Su
preme Court, noting that the insurance 
policy contained an express contractual 
subrogation provision, determined that 
the policy validly subrogated the health 
insurer to the rights of its insured, once 
its insured was fully compensated.9 

THE MAKE-WHOLE 
DOCTRINE DEFINED 
Since Hrenko, the clear trend of courts 
in Ohio, both state and federal courts, 
has been in line with the make-whole 
doctrine. The Ohio Supreme Court in 
Blue Cross Blue Shield v. Hrenko held: 

Pursuant to the terms of an in
surance contract, a health 
insurer that has paid medical 
benefits to its insured and has 
been subrogated to the rights 
of its insured may recover from 
the insured aft.tl the insured 
receives full compensation by 
way of a settlement with the 
insured's uninsured motorist 
carrier. 10 

Because the plaintiff had settled his 
injury claim with his uninsured motor
ist carrier well within the available 
coverage limits, it was not disputed that 
he received full compensation. Thus, in 
Hrenko, the Ohio Supreme Court held 
Blue Cross' subrogation rights were 
enforceable. 
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24 Citing Hrenko, several Ohio appel
late courts have applied the make-whole 
doctrine. 11 The first court to do so was 
the Fifth District Court of Appeals in 
Central Reserve v. Hartzell, which held 
that a health carrier was not able to en
force its subrogation rights against a 
$25,000 recovery from the tortfeasor, 
and a $70,000 recovery from the under
insurance carrier where an arbitration 
panel had assessed the injured person's 
damages at $140,000. The First, Sec
ond, and Sixth Districts soon followed 
with similar reasoning and holdings. 12 

Likewise, citing Marshall, federal dis
trict courts throughout the Sixth Circuit 
have also applied the make-whole doc
trine in numerous cases, thereby further 
defining and expanding the doctrine.13 

A. When Does the Make-
Whole Doctrine Apply? 
The make-whole doctrine was first ap
plied under state common law in Ohio. 14 

It was argued, therefore, that because 
ERISA preempted state common law, 
the make whole doctrine was not appli
cable to ERISA plans. 15 The Sixth 
Circuit, however, following the lead of 
the Ninth and Eleventh Circuits, also 
adopted the common law make-whole 
doctrine in cases of conventional (con
tractual) subrogation claims.16 

Some Plans then argued that there 
was a difference between subrogation 
provisions and reimbursement provi
sions, contending that the make-whole 
doctrine did not apply to the latter. This 
position has been rejected repeatedly by 
the Sixth Circuit. 17 Accordingly, the 
make-whole doctrine applies to ERISA 
plans, whether they contain subrogation 
provisions, reimbursement provisions, 
or both. 18 

The make-whole doctrine was also 
applied to an auto policy medical pay
ment subrogation claim in Johnson v. 
Progressive Insur. Co. 19 

, albeit not en
tirely successfully for the insured. 
Similarly, the Tenth District entertained 
the application of the rule in the medical 
payment context, but found that the in
sured had been made whole by a $4,462 
settlement with Allstate, the 
tortfeasor's insurance company.20 

There also appears to be a logical 
extrapolation of the make-whole doc
trine in the context of underinsurance 
and uninsurance subrogation, whether 
the subrogation claim arises in the con
ventional context (i.e., contract), or if it 
arises in the equitable context.21 

In perhaps the most expansive ap
plication of the make-whole doctrine 
yet, the First District in Moellman v. 
Niehaus applied the doctrine to a self
funded employer's statutory subrogation 
lien.22 Subsequent to Moellman, the 
Ohio Supreme Court found the Work
ers' Compensation subrogation statute 
unconstitutional, 23 thus obviating the 
need to assert the make-whole doctrine 
in the Workers' Compensation context. 
Nevertheless, the Moellman case re
mains useful precedent in support of 
broad application of the make-whole doc
trine in other statutory subrogation 
contexts.24 

B. Is the Plan Ambiguous? 
In order to avoid application of the make
whoIe doctrine, the subrogation 
provision must unambiguously so state: 

Such a rule is consistent with 
the equitable principle that 
[an] insurer does not have a 
right of subrogation until the 
insured has been fully compen
sated, unless the agreement 
itself provides to the contrary. 
Also, the make-whole rule is 
merely a default rule. If a plan 
sets out the extent of the sub
rogation right or states that the 
participant's right to be made 
whole is superseded by the 
plan's subrogation right[,] no 
silence or ambiguity exists.25 

The ERISA Plan in Copeland Oaks 
v. Haupt26 argued that the Plan Admin
istrator could self-interpret the Plan's 
terms, thus requiring the court to defer 
to its conclusion that its Plan language 
expressly opted out of the make-whole 
doctrine. The Sixth Circuit disagreed, 
and, in rejecting this argument, further 
clarified the ambiguity requirement, 
stating: 

[W]e now hold that in order for 
plan language to conclusively 
disavow the default rule, it 
must be specific and clear in 
establishing both a priority to 
the funds recovered and a 
right to any full or partial re
covery. In the absence of such 
clear and specific language re
jecting the make-whole 
rule-with clarity and specific
ity ultimately determined by 
the reviewing court-it is ar-

Ohio '.lnal 

bitrary and capricious for a plan 
administrator not to apply the 
default.27 

A good example of the kind of lan
guage courts find to be ambiguous is 
found in Lamp v. Community Insurance 
Co.28 The plan in Lamp provided: 

If benefits are paid under the 
GM Program, and later it is 
determined that another party 
should have been responsible 
for the expenses, the GM Pro
gram is entitled to be 
reimbursed. In that way, finan
cial liability remains where it 
belongs, with the party respon
sible incurring the expenses, 
and the GM Program costs are 
reduced. 

If you, or one of your covered 
dependants, is involved in such 
a situation, you are required 
to provide the GM carrier with 
whatever assistance necessary 
to recover payments made on 
behalf of the GM Program. If 
you, or your dependant, re
ceive payment for medical 
expenses, you will be required 
to reimburse the GM Pro
gram. 

In Lamp, the Northern District of 
Ohio, Eastern Division, found an ambi
guity because the GM plan language did 
not explicitly override the make-whole 
rule, and did not claim priority over 
funds when there was a partial recov
ery by the insured.29 Citing the Sixth 
Circuit's decision in Copeland Oaks v. 
Haupt, thelamp court held that, to "con
clusively disavow" the default 
make-whole rule, there must be spe
cific and clear language in establishing 
both a priority to the funds recovered 
and a right to any full or partial recov
ery.30 This language is typical of what 
courts have held to be ambiguous.31 Not 
all plan language, however, has been 
held ambiguous.32 

The ambiguity issue having been 
resolved with regard to subrogation 
rights, Plans then turned to their next 
argument, to wit: the make-whole doc
trine does not apply to Reimbursement 
provisions. This argument was rejected 
by the Sixth Circuit.33 

A note of caution though -- some 
courts have held that a failure on the 
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part of the injured person to protect the 
subrogation rights of the insurance com
pany voids the make-whole doctrine.34 

Citing]ames v. Michigan Mut. Ins. Co., 35 

the Tenth District Court of Appeals held 
that when the insured settled a lawsuit 
without the approval of the medical pay
ment insurer, he essentially violated the 
plain language of the make-whole doc
trine. This, however, seems to be an 
overly-technical reading of the Ohio 
Supreme Court's holding in]ames. Be 
that as it may, it would be prudent to 
notify the subrogated party of the settle
ment prior to its conclusion, along with 
an assertion of the make-whole doctrine, 
to give the insurance company an op
portunity to assert its rights directly. 

Alternatively, the attorney can re
quest that the tortfeasor insurance 
company issue separate drafts - one for 
the undisputed amount to be payable to 
the attorney and the client, and one for 
the subrogated amount with the insur
ance company's name added. This 
alternative will allow the insurance com
pany to waive its subrogation voluntarily 
under the make-whole doctrine; and, fail
ing a voluntary waiver, it will allow a 
declaratory judgment action to proceed 
without the defense of interference
with-subrogation. 

In any event, the battlefield now ap
pears to have evolved to the next phrase 
to be defined - make-whole. The make
whole test is going to be the focus of 
many cases to come, and will no doubt 
inspire creative arguments on both 
sides. 

C. What Does Make-Whole Mean? 
Some cases present clear examples of a 
lack of full compensation. For instance, 
in Quintero, supra, the trial court found 
that the plaintiff had not been made 
whole because the net recovery after 
payment of legal fees, medicare liens. 
and litigation expenses, left the plaintiff 
with $35,444.32, which the court found 
would likely be consumed by nursing 
home expenses that were projected to 
be $73,344 over the remainder of his 
expected lifetime. 

In Hrenko, the Supreme Court im
plicitly found thatHrenko had been made 
whole by his $42,000 settlement with 
his uninsurance carrier, whose limits evi
dently exceeded the settlement. Some 
courts have left their imprint on the defi
nition by applying a default rule of 
three-times specials.36 In National City 
Corp. u. Miller, the district court held 

that the injured parties had been made 
whole by their $300,000 recovery from 
available insurance where they failed to 
present evidence that "their physical 
injuries and the sequellae ... were so dis
proportionate to their medical bills 
[$65,841.86] as to justify an extreme de
parture from the usual 'rule of thumb' of 
tripling medical expenses to arrive at a 
fair settlement. "37 

Other cases are less clear. When de
termining whether or not a injured party 
has been made whole by their recovery, 
a review beyond merely the medical and 
wage damages is required. In fact, it has 
been held in make-whole cases that the 
court needs to consider not only the 
medical expenses involved in the case, 
but also the pain and suffering of the in
jured person. 38 In Toledo Area 
Construction Workers u. Lewis, for ex
ample, the United States District Court 
for the Northern District of Ohio, West
ern Division, held that "[u]nder the 
make-whole doctrine, [the insured is] 
entitled to recover for both medical ex
penses and pain and suffering from the 
accident."39 

Also, the OhioJury Instructions re
quire the trier of fact to consider a great 
deal more than just medical expenses in 
determining compensation. These mea
sures of compensation should be 
employed even where a case has not 
been presented to a jury, because they 
accurately reflect damages which people 
are legally entitled to recover in the 
State of Ohio.4° In the dispositive mo
tions that are filed, attorneys for the 
injured party should argue, for instance: 

Had this case proceeded to a 
jury trial. the jury would have 
been instructed, in part, to con
sider the following elements of 
damages: the nature and extent 
oi the injury; the effect upon 
physical health; the pain and 
suffering experienced; the abil
ity or inability to perform usual 
activities; lost wages; the rea
sonable cost of necessary 
medical and hospital expenses 
incurred: interference with ac
tivities of daily living; future 
medical expenses; and pain and 
suffering; impairment of earn
ing capacity; and permanency.41 

To support the argument that the 
injured party has not been made whole. 
the reports that were gathered from 
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doctors and vocational specialists should 2! 
be converted into affidavits to attach to 
the dispositive motion. Also, affidavits 
may be obtained from an insurance ad
juster, an attorney with experience 
evaluating injury cases, and lay witnesses 
that could have been called at trial. 

Some courts have said that whether 
a person has been made whole creates a 
jury question. and thus an actual trial may 
need to be conducted.42 In applying the 
make-whole rule in Grine v. Payne, su-• 
pra, a bench trial was conducted to 
determine the extent of the injured 
person's damages, and the trial court 
made a specific monetary designation for 
medical bills ($53,395.42) and pain and 
suffering ($115,000), which put Grine's 
damages above the available total recov
ery of $100,000. 43 Thus, the Sixth 
District was able to sustain the trial 
court's finding that Grine had not been 
made whole.44 

Although there is a clear consensus 
that all damages to which a person may 
be legally entitled to recover should be 
included in the make-whole analysis, 
there does not appear to be a consensus 
among courts, as of yet, on the manner 
in which the make-whole analysis is to 
be conducted. Some have conducted the 
analysis through dispositive motions, 
while others have said the make-whole 
analysis creates questions of fact. 

D. Statutory Liens: Workers' 
Compensation, Medicaid, and 
Medicare: 
As noted above. the make-whole doc
trine has been applied to statutory liens 
in the workers' compensation context...s 
Pursuant to R.C. §4123.931. a workers' 
compensation claimant provided a 
"statutory subrogee" with a right of sub
rogation against a third party for past 
payments of compensation, medical ben
efits, future compensation. and future 
medical benefits."" 

In Moellman v. Niehaus. supra, the 
First District held that an injured em
ployee had priority to the tortfeasor·s 
$12.500 liability limits over the self
funded employer who had paid $23,000 
in workers' compensation medical treat
ment and lost wagesY The First District 
gave priority to the recovery to the 
employee until the employee was fully 
compensated.'" Notably, the First Dis
trict cited R.C. §4123.95, which provide 
that the workers' compensation statutes 
are to be "liberally construed" in favor 
of employees and the dependents of de-
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26 ceased employees.49 The First District 
also noted that R.C. §4123.93l(D) gave 
an employee the option of obtaining a 
special verdict or jury interrogatories 
indicating that a jury award represents 
damages other than medical expenses 
and compensation.5(} Importantly, dam
ages other than medical expenses and 
compensation are not subrogated under 
R.C. §4123.931(D).51 Finally, the work
ers' compensation statute provided a 
right to attorney fees and costs of the 
action.52 

The right to subrogation under the 
Medicaid statute is very similar to the 
workers' compensation statute.53 Like 
the workers' compensation statute, 
when public assistance is provided un
der Medicaid, the Medicaid statute 
provides a right of subrogation for medi
cal services and care "arising out of 
injury, disease, or disability of the public 
assistance recipient or participant." 54 

The Department ofjob and Family Ser
vices is subrogated to "the entire 
amount of any settlement or compro
mise of the action or claim, or any court 
award or judgment." Attorney fees and 
costs or other expenses incurred by the 
recipient are not subject to subroga-
tion.55 • 

Although the make-whole doctrine 
has yet to be applied in Ohio in the Med
icaid context, a good argument can be 
made that the make-whole doctrine 
ought to apply to Medicaid benefits based 
upon the similarity in language in the 
Medicaid statute as compared with the 
workers' compensation statute and 
based on the holdings in Hrenko, supra, 
and Moellman v. Niehaus, supra. Also, 
if the tortfeasor qualifies for immunity 
under the law of governmental immu
nity, the right of subrogation is defeated 
by the immunity of the tortfeasor.56 Fi
nally, even though the Medicaid statute 
does provide for subrogation, there is 
no right of subrogation where the Ohio 
Department of Human Services fails to 
provide proof of the total amount of the 
medical payments, proof that the medi
cal payments were proximately caused 
by the defendant, and proof that the sub
rogee was entitled to recover, thus, 
entitling ODHS to recover.57 

As with workers' compensation and 
Medicaid, the federal government has 
reserved a right of subrogation.58 Medi
care issues a conditional payment in 
exchange for a right to reimbursement 
from other sources such as workers' 
compensation law, a plan of the United 

States or a State, an automobile or li
ability insurance policy or plan, or under 
no fault insurance.59 The United States 
is subrogated "to the extent of payment 
made under" Medicare for •·such an item 
or service."60 

As with Medicaid, the make-whole 
doctrine has yet to be applied to Medi
care in any reported decision. Pursuant 
to Marshall v. Employers Health Ins. Co.. 
supra, and its progeny, however, a fair 
argument can be made that Medicare is 
not entitled to be reimbursed unless the 
Medicare statute is read to "conclusively 
disavow" the make-whole default rule 
and to require that priority to any and 
all funds be given to Medicare. 

CONCLUSION 
In order to apply the make-whole doc
trine, there must be a multi-step 
analysis: 1) is there a right of subroga
tion being claimed; 2) has the insurance 
company failed to explicitly and unam
biguously disavow the make-whole 
doctrine; 3) has the injured person ex
hausted all available sources of 
compensation; and 4) has the injured 
person received less than full compen
sation from all available sources. If each 
of these components is answered in the 
affirmative, the insurance company has, 
in effect, no enforceable subrogation 
rights. 
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